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8 March 2021 
 

Joanna Vincent 
Public Inquiry Manager 
Gateley Hamer 
One Eleven Edmund Street 
Birmingham 
B3 2HJ 
  
By e-mail only 
 
 
Dear Madam 
 
Public Inquiry into the application by the Environment Agency 
Section 17 River Medway (Flood Relief) Act 1976 (“the Application”) 
 
We act for Lord De L’Isle, the Trustees of the Penshurst Settled Lands Trust and the 
Executors of the Right Honourable William Philip Viscount De L’Isle’s estate – referred to 
collectively as “the Estate” for the purpose this letter.  Our clients are an objector to the 
Application. 
 
We write in advance of the Pre-Inquiry Meeting on 16 March 2021, to explain the Estate’s 
position for the Inspector’s information.  We would be grateful if you would kindly pass this 
letter to the Inspector.   We have copied this letter to the case officer at the Department for 
the Environment Food and Rural Affairs and to the Environment Agency for their 
information. 
 
On 7 July 2020 we submitted an objection to the Application on behalf of our clients.  As 
explained in that letter, the Estate is supportive of the Environment Agency’s desire to 
safeguard against the risk of flooding further downstream.  However, the Estate was 
concerned that: 
 
a. the Application material contained significant technical errors and omissions; 
b. the potential impact of the revised Scheme on the operation of the Estate had been 

significantly understated; and 
c. No mitigation works were proposed to address the risk to the Estate and its 

occupiers. 
 
The letter explained that the Estate hoped that the Environment Agency would acknowledge 
these issues and agree to a mutually acceptable scheme of mitigation (specifically the 
raising of a section of an internal estate road known as the Concrete Road – explained in 
more detail below – to safeguard continued access during flood events), which would enable 
the Estate to withdraw its objection. 
 
Unfortunately, whilst discussions have continued with the Environment Agency, it has not, 
to date, agreed to incorporate such mitigation works within its proposals. The Estate is very 



 

 

disappointed that it has not proved possible to reach agreement on this issue.  The Estate 
remains firmly of the view that when adopting a prudent and precautionary approach to flood 
risk management, the Concrete Road should be raised to ensure safe access is provided 
at all times during the operation of the Flood Storage Area (“FSA”). 
 
However, notwithstanding its disappointment at the Environment Agency’s approach, and 
having given very careful consideration to its position (particularly given the costs involved 
with such litigation) we can confirm that the Estate does not intend to attend and participate 
at the Public Inquiry.  For the avoidance of doubt the Estate maintains its objection in writing.  
 
We therefore request that our letter of 7 July 2020 and this letter are taken into account by 
the Inspector and Secretary of State in their determination of the Application. 
 
The Estate would wish to draw the following points to the Inspector’s attention: 
 

i. The Estate comprises 2500 acres.  It is, by some distance, the largest landowner 
affected by the operation of the Flood Storage Area.  The Application 
documentation suggests that the operation of the revised Scheme will lead to 
the flooding of an additional 16.4 hectares of land.  The vast majority of this newly 
flooded land is comprised within the Estate. The Estate is disappointed that the 
Environment Agency has therefore not sought to work more proactively to seek 
to address the Estate’s concerns, given the disproportionate impact of the FSA 
on its land. 

ii. Penshurst Place is a Grade 1 listed building dating from 1341, which the Sidney 
family has owned since 1552.  The Estate is the custodian of this heritage asset 
of the highest significance.  The upkeep of this asset is dependent upon the 
80,000 annual day visitors to Penshurst Place and Gardens and 25,000 visitors 
who attend functions on the Estate, as well as the gift shop, café, and restaurant.  
Access for such visitors is of paramount importance to the ongoing financial 
viability and preservation of the Estate.   Again, the Estate does not consider that 
the significant consequences of any disruption to access to the Grade 1 heritage 
asset has been attributed sufficient weight by the Environment Agency. 

iii. In addition, the Concrete Road provides sole access during flood events to 11 
residential properties and a nursery.  The Concrete Road is of profound 
importance not just to the Estate but also to provide safe access to people’s 
homes and businesses.  Given the nature of the Concrete Road even a marginal 
overtopping will give rise to significant safety issues.  It is for this reason that the 
Estate has placed such emphasis on the need to ensure the impact of the 
Application on the Concrete Road is properly addressed. 

iv. Prior to submission of the Application the Estate sought to engage with the 
Environment Agency to understand and assess the impact of the proposals.  As 
part of this process, it appointed WSP to advise in respect of technical matters.  
WSP in turn met and corresponded with the Environment Agency and its 
advisors at considerable length.  This process involved the exchange of technical 
information.  The Estate incurred significant costs taking such professional 
advice.  The following points arise as a result of these discussions: 
 
a. First, in its response to the Estate’s objection, the Environment Agency seeks 

to imply that WSP agreed that there would be no impact on the Estate prior 
to submission of the Application.  This is misleading and a complete 
misrepresentation of WSP’s position.  As part of the discussions WSP did 
agree to some (but not all) matters regarding the modelling methodology – 
in a genuine spirit of cooperation.  However, at no stage did WSP ever agree 
that there was no risk to the Concrete Road flooding as a result of the 
operation of the FSA in accordance with the revised Scheme; 



 

 

b. Furthermore, during the exchange of information prior to submission of the 
Application, the EA provided drawings which showed that there would be an 
increase in flooding levels to the Concrete Road as a result of the operation 
of the revised Scheme in climate change scenarios; 

c. In turn the final discussions between WSP and the Environment Agency’s 
advisors prior to submission of the Application on 2 March 2020 focussed on 
the design and specification of works to the Concrete Road rather than the 
principle of whether such works were necessary.  At the end of the last 
meeting, the Environment Agency’s advisors were due to revert to WSP on 
certain aspects of the design of the proposed scheme of mitigation; and 

d. Following that meeting, the Estate heard nothing further from the 
Environment Agency until it received formal notice that the Application had 
been submitted to the Secretary of State.  Given the previous discussions, 
the Estate was extremely surprised that the Application had been submitted 
without the courtesy of further notice and prior to resolution of the ongoing 
discussions between WSP and the Environment Agency’s advisors. 

v. The Application material itself contained no assessment of the impact of the 
revised Scheme in climate change scenarios.  This was a significant omission 
given the information provided prior to submission of the Application which 
showed increased flooding to the Concrete Road in these circumstances.  
Section 4.1 of the Application records that the FSA adds approximately 0.1m in 
depth to the natural floodwater level to land around Penshurst.  In turn at 
Paragraph 21 of the Application, the Environment Agency confirmed that it was 
working with landowners to assess options to modify the Concrete Road.  The 
Estate therefore assumed that the Environment Agency would continue to work 
with it to agree a scheme of mitigation; 

vi. Given the discussions prior to submission, the technical information that had 
been made available at that time, the incomplete discussions regarding the 
Concrete Road works design and specification (which had led the Estate to 
believe that the need to undertake such works had been accepted), the lack of 
advance notice of the Application, and the omissions and uncertainty in the 
Application material itself, the Estate had no choice but to submit its objection. 

vii. Following the submission of the Application to the Secretary of State, the 
Environment Agency submitted its planning application to the local planning 
authorities.  Accompanying this application was a Flood Risk Assessment which, 
in stark contrast to the Application material submitted to the Secretary of State, 
did purport to assess climate change scenarios – and which concluded that there 
was no increase to flood levels at the Concrete Road in such scenarios.  This 
information was directly contrary to the information that had been provided to 
WSP prior to submission of the Application. 

viii. The Estate has engaged in further discussions with the Environment Agency 
following its objection. During the course of these discussions the Environment 
Agency has maintained that it does not consider the revised Scheme will give 
rise to increased flooding at the Concrete Road and in turn it does not therefore 
propose to agree to either undertake or fund the costs of works to raise the 
Concrete Road. 

ix. The Estate considers that there remain significant uncertainties regarding the 
impact of the revised scheme.  These uncertainties stem from the sheer scale 
and lack of precision in the model such as the calibration of flood events, the 
degree and accuracy of topographical information and the input hydrology.  The 
Estate, as advised by WSP, considers that a prudent and precautionary 
approach to flood risk management (in accordance with the principles the 
Environment Agency regularly applies elsewhere as a statutory consultee on 
planning applications) should be applied in these circumstances – particularly 
given the importance of the Concrete Road for access explained above.  Such 



 

 

an approach would necessarily involve the raising of the Concrete Road to cater 
for the inherent uncertainties in the flood risk model and to mitigate against the 
risk of access along the Concrete Road being prevented during the operation of 
the FSA. 

 
It is a matter of considerable regret to the Estate that the Environment Agency has not been 
prepared to accommodate and provide the proposed scheme of mitigation, given the 
contribution the Estate’s land makes to the operation of the FSA. The Estate therefore 
maintains its objection in writing.  The Estate considers that the Application should not be 
approved unless and until there is certainty that the works to the Concrete Road will be 
provided. 
 
The Estate remains willing to continue discussions with the Environment Agency.  In the 
event that the Environment Agency is willing to re-consider its position, and an appropriate 
scheme of mitigation is agreed and incorporated into its proposals in advance of the Public 
Inquiry, we will write to update the Inspector in respect of the Estate’s position. 
 
 
Yours Faithfully 
 
 

 
 
 
RICHARD MAX & CO 
 
 
 
 


